ARCHAEOLOGICAL RESOURCES PROTECTION ACT OF 1979

Acronym: ARPA
Citation: 16 U.S.C. 88 470aa-470mm (2002).

L egislative Purpose:
The Archaeol ogica Resources Protection Act expands the protections provided by the Antiquities Act of
1906 in protecting archaeologica resources and Sites located on public and Indian lands.

Summary:
The United States passed the Archaeol ogica Resources Protection Act of 1979 to regulate finds on federd
and Indian lands and to prevent looting and destruction of archeological resources.

ARPA encompassesagresat variety of objects, not just historic Steslikethe Antiquities Act. ARPA defines
"archaeologica resources' asitems. (1) of archaeologica interest over 100 yearsold; and (2) found in an
archaeological context on federd or Indian lands and requires finders to obtain a federd permit before
excavaing these objects. ARPA’s permitting component authorizes the recovery of certain artifacts
consstent with the standards and requirements of the Federa Archaeology Program.

Like the Antiquities Act, ARPA has both a permitting and an enforcement component. The enforcement
provisons provide for theimposition of both crimina and civil pendties againg violators of the act. While
ARPA is gpplicable to the marine environment, its reach in this context is limited. Pursuant to the express
language of the act itself, ARPA can only be applied to such areas as nationd parks (with federdly-owned
submerged lands) and wildlife refuges. Additiondly, ARPA specificaly states that it does not apply to
activities occurring on the outer continenta shelf.
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TITLE 16. CONSERVATION
CHAPTER 1B. ARCHAEOLOGICAL RESOURCES PROTECTION

16 U.S.C. §8 470aa-470mm (2002).

8§ 470aa. Findings and purpose

(8 The Congress finds that--

(1) archaeological resources on public lands and Indian lands are an ble and irreplacegble part of
the Nation's heritage;

(2) these resources are increasingly endangered because of their commercid attractiveness,

(3) exigting Federd laws do not provide adequate protection to prevent the loss and destruction of these
archaeologica resources and sites resulting from uncontrolled excavations and pillage; and

(4) thereisawedth of archaeologica information which has been legdly obtained by private individuds
for noncommercia purposes and whichcould voluntarily be made availableto professond archaeologists
and inditutions.

(b) The purpose of this Act is to secure, for the present and future benefit of the American people, the
protection of archaeologica resources and sites which are on public lands and Indianlands, and to foster
increased cooperaion and exchange of information between governmenta authorities, the professond
archaeologica community, and private individuas having collections of archaeological resources and data
which were obtained before the date of the enactment of this Act [Oct. 31, 1979].

8§ 470bb. Definitions

Asused in this Act--

(1) Theterm "archaeologica resource’ means any materid remains of past human life or activities which
are of archaeologica interest, as determined under uniform regulations promulgated pursuant to this Act.
Suchregulations containing such determination shal include, but not be limited to: pottery, basketry, bottles,
weapons, weapon projectiles, tools, structures or portions of structures, pit houses, rock paintings, rock
cavings, intaglios, graves, human skeletal materias, or any portion or piece of any of the foregoing items.
Nonfosslized and fossilized paleontological specimens, or any portion or piece thereof, shall not be
considered archaeologica resources, under the regulations under this paragraph, unless found in an
archaeol ogical context. No item shal be treated as an archaeol ogica resource under regulationsunder this
paragraph unless such itemis at least 100 years of age.

(2) The term "Federd land manager” means, with respect to any public lands, the Secretary of the
department, or the head of any other agency or indrumentaity of the United States, having primary
management authority over such lands. In the case of any public lands or Indian landswith respect towhich
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no department, agency, or insrumentdity has primary management authority, such term means the
Secretary of the Interior. If the Secretary of the Interior consents, the responsibilities (in whole or in part)
under this Act of the Secretary of any department (other than the Department of the Interior) or the head
of any other agency or instrumentality may be del egated to the Secretary of the Interior with respect to any
land managed by such other Secretary or agency head, and in any such case, the term "Federal land
manager” means the Secretary of the Interior.

(3) Theterm "public lands' means--

(A) lands which are owned and administered by the United States as part of--

(1) the national park system,

(ii) the nationd wildlife refuge system, or

(i) the nationd forest system; and

(B) dl other lands the fee title to which is hed by the United States, other than lands on the Outer
Continental Shelf and lands which are under the jurisdiction of the Smithsonian Ingtitution.

(4) Theterm"Indian lands’ meanslands of Indian tribes, or Indian individuds, which are either held in trust
by the United States or subject to aredtriction againgt aienation imposed by the United States, except for
any subsurface interests in lands not owned or controlled by an Indian tribe or an Indian individud.

(5) Theterm "Indian tribeé" means any Indian tribe, band, nation, or other organized group or community,
induding any Alaska Native village or regiond or village corporation as defined in, or established pursuant
to, the Alaska Native Claims Settlement Act (85 Stat. 688) [43 USC 88 1601 et seq.].

(6) The term "person™ means an individua, corporation, partnership, trust, ingtitution, association, or any
other private entity or any officer, employee, agent, department, or instrumentaity of the United States, of
any Indian tribe, or of any State or politica subdivision thereof.

(7) Theterm "State”" means any of the fifty States, the Didrict of Columbia, Puerto Rico, Guam, and the
Virgin Idands.

§ 470cc. Excavation and removal

(&) Application for permit. Any person may apply to the Federa land manager for apermit to excavate or
remove any archaeological resource located on public lands or Indian lands and to carry out activities
associated with such excavation or removal. The application shall be required, under uniform regulations
under this Act, to contain such information as the Federal land manager deems necessary, including
information concerning the time, scope, and location and specific purpose of the proposed work.

(b) Determination by Federd land manager prerequisite to issuance of permit. A permit may be issued
pursuant to an gpplication under subsection (@) if the Federa land manager determines, pursuant to uniform
regulations under this Act, that--

(2) the gpplicant is quaified, to carry out the permitted activity,

(2) the ectivity is undertaken for the purpose of furthering archaeologica knowledge in the public interest,
(3) the archaeologica resources which are excavated or removed from public lands will remain the
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property of the United States, and such resources and copies of associated archaeol ogicd recordsand data
will be preserved by a suitable university, museum, or other specific or educationd inditution, and

(4) the activity pursuant to such permit isnot incond stent with any management plan applicableto the public
lands concerned.

(c) Notification to Indian tribes of possible harm to or destruction of sites having religious or cultura
importance. If apermit issued under this section may result in harm to, or destruction of, any religious or
cultura Site, as determined by the Federa land manager, before issuing such permit, the Federd land
manager shdl natify any Indian tribe which may condder the Ste ashaving religious or cultura importance.
Such notice shal not be deemed a disclosure to the public for purposes of section 9 [16 USC § 470hh].

(d) Termsand conditions of permit. Any permit under this section shall contain such terms and conditions,
pursuant to uniform regulations promulgated under this Act, asthe Federa land manager concerned deems
necessary to carry out the purposes of this Act.

(e) Identification of individuas responsble for complying with permit terms and conditions and other
applicable law. Each permit under this section shal identify the individua who shdl be respongible for
carying out the terms and conditions of the permit and for otherwise complying with thisAct and other law
gpplicable to the permitted activity.

(f) Suspension or revocation of permits, grounds. Any permit issued under this section may be suspended
by the Federd land manager upon his determination that the permittee has violated any provison of
subsection (a), (b), or (c) of section 6 [16 USC § 470ee(a), (b), or (¢)]. Any such permit may be revoked
by such Federa land manager upon assessment of acivil pendty under section 7 [ 16 USC § 470ff] against
the permittee or upon the permitteg's conviction under section 6 [16 USC § 470e¢].

(9) Excavation or remova by Indian tribes or tribe members, excavation or remova of resources located
on Indian lands.

(1) No permit shal be required under this section or under the Act of June 8, 1906 (16 U.S.C. 431), for
the excavation or remova by any Indian tribe or member thereof of any archaeological resource located
on Indian lands of such Indian tribe, except that in the absence of tribd law regulating the excavation or
removal of archaeologica resourceson Indian lands, anindividud tribal member shdl berequired to obtain
apermit under this section.

(2) In the case of any permits for the excavations or remova of any archaeologica resource located on
Indianlands, the permit may be granted only after obtaining the consent of the Indian or Indian tribe owning
or having jurisdiction over such lands. The permit shall include such terms and conditions as may be
requested by such Indian or Indian tribe.

(h) Permitsissued under Antiques Act of 1906.
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(1) No permit or other permission shal be required under the Act of June 8, 1906 (16 U.S.C. 431-433),
for any activity for which a permit isissued under this section.

(2) Any permit issued under the Act of June 8, 1906 [16 USC 8§ 431-433], dndl reman in effect
according to itsterms and conditionsfoll owing the enactment of thisAct [Oct. 31, 1979]. No permit under
this Act shall be required to carry out any activity under a permit issued under the Act of June 8, 1906 [ 16
USC 88 431-433], before the date of the enactment of this Act [Oct. 31, 1979] which remainsin effect
as provided in this paragraph, and nothing in this Act shdl modify or affect any such permit.

(i) Compliance with provisons reating to undertaking on property listed in the National Register not
required. Issuance of a permit in accordance with this section and gpplicable regulations shal not require
compliance with section 106 of the Act of October 15, 1966 (80 Stat. 917, 16 U.S.C. 470f).

() Issuance of permits to State Governors for archaeologica activities on behaf of States or their
educationd inditutions. Upon the written request of the Governor of any State, the Federd land manager
shdl issue a permit, subject to the provisons of subsections (b)(3), (b)(4), (c), (e), (f), (9), (h), and (i) of
this section for the purpose of conducting archaeologica research, excavation, removal, and curation, on
behdf of the State or its educationd ingtitutions, to such Governor or to such designee as the Governor
deems qudlified to carry out the intent of this Act.

8 470ee. Prohibited acts and crimina pendties

(& Unauthorized excavation, removal, damage, dteration, or defacement of archaeological resources. No
person may excavate, remove, damage, or otherwise dter or deface, or attempt to excavate, remove,
damage, or otherwise dter or deface any archaeologica resource located on public lands or Indian lands
unless such activity is pursuant to apermit issued under section 4 [16 USC § 470cc], a permit referred to
in section 4(h)(2) [16 USC § 470cc(h)(2)], or the exemption contained in section 4(g)(1) [16 USC §
470cc(9)(D)]

(b) Trafficking inarchaeologica resourcesthe excavation or remova of which waswrongful under Federd
law. No person may sdll, purchase, exchange, transport, receive, or offer to sdll, purchase, or exchange
any archaeologica resource if such resource was excavated or removed from public lands or Indian lands
in violation of--

(2) the prohibition contained in subsection (), or

(2) any provigion, rule, regulation, ordinance, or permit in effect under any other provision of Federa law.

(c) Trafficking in interstate or foreign commercein archaeologica resourcesthe excavation, remova, sae,
purchase, exchange, transportation or receipt of which waswrongful under State or local law. No person
may sell, purchase, exchange, transport, receive, or offer to sell, purchase, or exchange, in interstate or
foredgn commerce, any archaeologica resource excavated, removed, sold, purchased, exchanged,
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transported, or received in violaion of any provison, rule, regulation, ordinance, or permit in effect under
State or local law.

(d) Pendities. Any person who knowingly violates, or counsdls, procures, solicits, or employs any other
person to violate, any prohibition contained in subsection (a), (b), or (c) of this section shdl, upon
conviction, be fined not more than $ 10,000 or imprisoned not more than one year, or both: Provided,
however, That if the commercid or archaeologica vaue of the archaeologica resourcesinvolved and the
cost of restoration and repair of such resources exceeds the sum of $ 500, such person shdl be fined not
morethan $ 20,000 or imprisoned not more than two years, or both. In the case of asecond or subsequent
suchviolation upon conviction such person shdl befined not more than $ 100,000, or imprisoned not more
than five years, or both.

(e) Effective date. The prohibitions contained in this section shdl take effect on the date of the enactment
of thisAct [Oct. 31, 1979].

(f) Prospective application. Nothing in subsection (b)(1) of this section shall be deemed applicable to any
person with respect to an archaeologica resource which wasin the lawful possession of such person prior
to the date of the enactment of this Act [Oct. 31, 1979].

(9) Remova of arrowheads located on ground surface. Nothing in subsection (d) of this section shal be
deemed gpplicable to any person with respect to the remova of arrowheads located on the surface of the
ground.

§ 470ff. Civil pendties

(8) Assessment by the Federd land manager.

(1) Any person who violates any prohibition contained in an applicable regulation or permit issued under
this Act may be assessed a civil penalty by the Federal land manager concerned. No penaty may be
assessed under this subsaction unless such person isgiven notice and opportunity for ahearing with respect
to such violation. Each violation shal be a separate offense. Any such civil pendty may be remitted or
mitigated by the Federal land manager concerned.

(2) The amount of such pendty shdl be determined under regulations promulgated pursuant to this Act,
taking into account, in addition to other factors--

(A) the archaeologica or commercid vaue of the archaeologica resource involved, and

(B) the cost of restoration and repair of the resources and the archaeologicd site involved.

Such regulations shal provide that, in the case of a second or subsequent violation by any person, the
amount of such civil penaty may be double the amount whichwould have been assessed if such violation
were the firgt violation by such person. The amount of any penalty assessed under this subsection for any
violation shal not exceed an amount equa to double the cost of restoration and repair of resources and
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archaeological stes damaged and double the fair market vaue of resources destroyed or not recovered.
(3) No pendty shdl be assessed under this section for the removal of arrowheads located on the surface
of the ground.

(b) Judicid review of assessed pendlties; collection of unpaid assessments.

(1) Any person aggrieved by an order assessing acivil pendty under subsection () may file a petition for
judicid review of such order with the United States Didrict Court for the Digtrict of Columbia or for any
other digtrict in which such a personresides or transacts business. Such a petition may only befiled within
the 30-day period beginning on the date the order making such assessment wasissued. The court shal hear
such action on the record made before the Federal land manager and shal sugtain his action if it is
supported by substantia evidence on the record considered as awhole.

(2) If any person failsto pay an assessment of acivil pendty--

(A) after the order making the assessment has become afina order and such person has not filed apetition
for judicia review of the order in accordance with paragraph (1), or

(B) after a court in an action brought under paragraph (1) has entered a find judgment upholding the
assessment of acivil pendty,

the Federd land managers may request the Attorney Generd to inditute acivil action in adigtrict court of
the United States for any digtrict in which such person isfound, resides, or transacts businessto collect the
penalty and such court shal havejurisdiction to hear and decide any such action. Insuch action, thevaidity
and amount of such pendty shal not be subject to review.

(c) Hearings. Hearings held during proceedings for the assessment of civil pendties authorized by
subsection (@) shall be conducted in accordance with section 554 of title 5 of the United States Code. The
Federal land manager may issue subpenasfor the attendance and testimony of witnessesand the production
of relevant papers, books, and documents, and administer oaths. Witnesses summoned shall be paid the
same fees and mileage that are paid to witnesses in the courts of the United States. In case of contumacy
or refusd to obey a subpena served upon any person pursuant to this paragraph, the district court of the
United States for any didtrict in which such person is found or resides or transacts business, upon
gpplication by the United States and after notice to such person, shdl have jurisdiction to issue an order
requiring such person to appear and give testimony before the Federal land manager or to appear and
produce documents before the Federa land manager, or both, and any fallure to obey such order of the
court may be punished by such court as a contempt thereof.

8§ 470gg. Enforcement

(a) Rewards. Upon the certification of the Federa land manager concerned, the Secretary of the Treasury
isdirected to pay from pendties and fines collected under sections 6 and 7 [16 USC 88 470ee and 470ff]

an amount equal to one-haf of such pendty or fine, but not to exceed $ 500, to any person who furnishes
informationwhich leadsto thefinding of acivil violation, or the conviction of crimind violation, with respect
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to which such pendty or finewaspaid. If severa persons provided such information, such amount shall be
divided among such persons. No officer or employee of the United States or of any State or loca
government who furnishes information or renders service in the performance of his officid duties shdl be
eligible for payment under this subsection.

(b) Forfeitures. All archaeologica resourceswith respect to which aviolation of subsection (a), (b), or (¢)
of section 6 [ 16 USC § 470ee(a), (b), or (c)] occurred and which arein the possession of any person, and
dl vehiclesand equipment of any person which were used in connection with such violation, may be (inthe
discretion of the court or adminigtrative law judge, as the case may be) subject to forfeiture to the United
States upon--

(2) such person's conviction of such violation under section 6 [16 USC § 470e¢],

(2) assessment of acivil pendty againgt such person under section 7 [ 16 USC § 470ff] with respect to such
violation, or

(3) adetermination by any court that such archaeological resources, vehicles, or equipment wereinvolved
in such violation.

(c) Digposition of pendties collected and items forfeited in cases involving archaeologica resources
excavated or removed from Indian lands. In cases in which a violation of the prohibition contained in
subsection (a), (b), or (c) of section 6[16 USC § 470ee(a), (b), or (¢)] involve archaeologica resources
excavated or removed from Indian lands, the Federa |and manager or the court, as the case may be, shall
provide for the payment to the Indian or Indian tribe involved of al pendties collected pursuant to section
7 [16 USC 8§ 470ff] and for the transfer to such Indian or Indian tribe of al items forfeited under this
section.

§ 470hh. Confidentidity of information concerning nature and location of archaeological resources

(a) Disclosure of information. Information concerning the nature and location of any archaeologica resource
for which the excavation or remova requiresapermit or other permission under thisAct or under any other
provison of Federd law may not be made available to the public under subchapter 11 of chapter 5 of title
5 of the United States Code[5 USC 88 551 et seq.] or under any other provision of law unlessthe Federd
land manager concerned determines that such disclosure would--

(2) further the purposes of this Act or the Act of June 27, 1960 (16 U.S.C. 469-469c), and

(2) not create arisk of harm to such resources or to the site at which such resources are located.

(b) Request for disclosure by Governors. Notwithstanding the provisons of subsection (&), upon thewritten
request of the Governor of any State, which request shall Sate--

(1) the specific Ste or areafor which information is sought,

(2) the purpose for which such information is sought,

(3) acommitment by the Governor to adequately protect the confidentidity of such information to protect
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the resource from commercid exploitation, the Federa land manager concerned shdl provide to the
Governor information concerning the nature and location of archaeologica resources within the State of
the requesting Governor.

§ 470ii. Rules and regulaions, intergovernmental coordingtion

(a) Promulgation; effective date. The Secretariesof thelnterior, Agriculture and Defense and the Chairman
of the Board of the Tennessee Vdley Authority, after consultation with other Federd land managers, Indian
tribes, representatives of concerned State agencies, and after public notice and hearing, shal promulgate
such uniform rules and regulations as may be gppropriate to carry out the purposesof thisAct. Suchrules
and regulations may be promulgated only after condderation of the provisons of the American Indian
Rdigious Freedom Act (92 Stat. 469; 42 U.S.C. 1996). Each uniform rule or regulation promul gated under
this Act shal be submitted on the same caendar day to the Committee on Energy and Natural Resources
of the United States Senate and to the Committee on Natura Resources of the United States House of
Representatives, and no such uniform rule or regulation may take effect before the expiration of a period
of ninety calendar days following the date of its submisson to such Committees.

(b) Federd land manager rules. Each Federa land manager shdl promulgate such rules and regulations,
consggtent with the uniform rules and regulations under subsection (), as may be appropriate for the
carrying out of hisfunctions and authorities under this Act.

(c) Federa land managers public awareness program of archaeological resources on public lands and
Indian lands. Each Federa land manager shdl establish a program to increase public awareness of the
sgnificance of the archaeologica resources located on public lands and Indian lands and the need to
protect such resources.

8§ 470jj. Cooperation with private individuas

The Secretary of the Interior shall take such action as may be necessary, consistent with the purposes of
this Act, to foster and improve the communication, cooperation, and exchange of information between--
(1) private individuas having collections of archaeol ogica resources and datawhich were obtained before
the date of the enactment of this Act [Oct. 31, 1979], and

(2) Federd authorities responsible for the protection of archaeological resources on the public lands and
Indian lands and professiona archaeologists and associations of professond archaeologids.

In carrying out this section, the Secretary shall, to the extent practicable and consstent with the provisons
of this Act, make efforts to expand the archaeological data base for the archaeologica resources of the
United States through increased cooperation between private individuas referred to in paragraph (1) and
professond archaeologists and archaeologica organizations.

-1016-

—— Tt —



8§ 470kk. Savings provisons

(& Mining, minerd leasing, reclamation, and other multiple uses. Nothing in this Act shdl be construed to
reped, modify, or impose additiona redtrictions on the activities permitted under existing laws and
authorities rdating to mining, minerd leasing, reclamation, and other multiple uses of the public lands.

(b) Private collections. Nothing in this Act gpplies to, or requires a permit for, the collection for private
purposes of any rock, coin, bullet, or minera which isnot an archaeol ogica resource, as determined under
uniform regulations promulgated under section 3(1).

(c) Lands within Act. Nothing in this Act shal be congtrued to affect any land other than public land or
Indianland or to affect the lawful recovery, collection, or sde of archaeologica resources from land other
than public land or Indian land.

8 470Il. Annual report to Congress.

Aspart of theannual report required to be submitted to the specified committees of the Congress pursuant
to section 5(c) of the Act of June 27, 1960 (74 Stat. 220; 16 U.S.C. 469-469a), the Secretary of the
Interior shall comprehensively report as a separate component on the activities carried out under the
provisons of this Act, and he shall make such recommendations as he deems gppropriate as to changes
or improvements needed in the provisions of this Act. Such report shdl include a brief summary of the
actions undertaken by the Secretary under section 11 of thisAct [ 16 USC § 470jj], relating to cooperation
with private individuds.

8 470mm. Surveying of lands; reporting of violations

The Secretaries of the Interior, Agriculture, and Defense and the Chairman of the Board of the Tennessee
Vdley Authority shal--

(a) develop plansfor surveying lands under their control to determine the nature and extent of archeologica
resources on those lands;

(b) prepare a schedule for surveying lands that are likely to contain the most scientifically vauable
archeologica resources; and

(c) develop documents for the reporting of suspected violations of this Act and establish when and how
those documents are to be completed by officers, employees, and agents of their respective agencies.
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